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Question:

I've run into this twice this week. On Form 36, the buyers do not sign the lowest section until
ALL terms are agreed upon in the above section, correct? | have a listing agent who is saying
that buyers can sign prior to seller/buyer initials on the top portion to save a step.

Answer:

This question describes a problem that exists BECAUSE the brokers are misusing Form 36. In
broker's question, broker describes a "lowest section" and an "upper section" of Form 36 when,
in reality, there is only one section on Form 36. Compare this to Form 35R where there are fruly,
three sections. Each section of Form 35R is infended to be used by only one party in response to
the other. Form 36, however, has a single section for each party to draft its counteroffer ferms.
What has happened in the scenario broker describes is that one party used Form 36 to draft
counteroffer. Then, the other party, who should have used a clean Form 36 to draft its own
counteroffer, instead uses the method of striking and inferlineating on the face of the other
party's Form 36 counteroffer. With that, confusion ensues.

For example, let's assume that seller used Form 36 originally to draft seller's counter offer to
buyer and on the face of that Form 36, seller modified the purchase price and included nine
additional modifications to buyer's offer in the "other" section of Form 36. Assume that seller
signed seller's counteroffer and provided an expiration date and time for seller's counteroffer
on line 27 of the Form 36. Now assume that buyer did not accept seller's counteroffer but
instead, responded with buyer's counteroffer. Buyer broker should have used a clean Form 36
to write buyer's proposed purchase price and to capture buyer's response to seller's additional
modifications in the "other" section. To the extent buyer agreed with seller's additional
modifications, buyer broker should have restated those portions of seller's counteroffer in
buyer's Form 36 "other" section just as listing broker drafted them. With respect to the provisions
that buyer rejects or counters, buyer broker should have drafted new language to reflect
buyer's counter offer or eliminated the provision altogether. Had buyer broker draffed buyer's
counteroffer in that way, then buyer broker would be able to include an expiration date and
time for buyer's counteroffer to seller. Buyer would have signed buyer's counteroffer.
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Answer Continued:

Instead, based on the question presented, buyer broker draffed buyer's counteroffer on the
same Form 36 that listing broker used to write seller's counter offer. Buyer broker struck seller's
proposed purchase price and wrote a new purchase price next to seller's proposed price. Buyer
initialed that change. In the "other" section, buyer broker modified the individual provisions of
seller's counteroffer by striking and interlineating terms. Buyer then separately initialed each of
those changes. Depending on the number of additional provisions that buyer modifies, the
formis likely to become messy. It will be difficult to decipher which party initialed which
modifications to the various provisions in the "other" section. There is an increased likelihood of
confusion as to whether there was full agreement to all of the modifications. Additionally, there
is no where for buyer to have provided an expiration date and time for buyer's counteroffer so
buyer's counteroffer will expire two business days later, at 9 pm, based on boiler plate
language in Form 21. It is unlikely that in the throes of negotiation, buyer intends to give seller
two business days to consider buyer's counteroffer.

This background sets the table for broker's question. In this scenario, buyer did not sign seller's
original counteroffer in the last signature block of Form 36 because the statement in that
signature block says: "The above counteroffer is accepted.” Buyer did not "accept" seller's
counteroffer and thus, could not sign that statement. Instead, buyer initialed buyer's
modifications to seller's counteroffer. Now, that Form 36 returns to seller. If seller accepts buyer's
counteroffer, seller will presumably initial buyer's modifications and presumably, that will create
a binding agreement based on seller's acceptance of buyer's counteroffer. Except, buyer never
signed anything evidencing buyer's agreement to modify the PSA. Seller never signed anything
agreeing to buyer's counteroffer.

This problem arises because the brokers misused Form 36. A broker should never draff a
counteroffer by striking and interlineating on the face of another party's Form 36 counteroffer.
Instead, when a party wants to make a counteroffer, that party's broker should access a clean
Form 36 and draft it so that it captures the complete set of terms that will modify the purchase
agreement based on the negotiations of the parties. There is no answer the Hotline can give to
broker's specific question. Broker seeks direction to make sense of broker's improper use of the
form. That is not possible. The only answer the Hotline lawyer can give to this question is that
brokers must use Form 36 properly and that requires that each broker utilize a new Form 36
when drafting a counteroffer for their client.

The Legal Hotline Lawyer does not represent Washington REALTORS® or its members. The advice contained herein does not constitute
legal counsel. To browse through our database of past Q&A'’s, visit warealtor.org/legal-hotline. Attorney Annie Fitzsimmons writes the
Legal Hotline Question and Answer of the Week. This is a WR members-only benefit so you will be prompted to log in with your Mi
number and password. Your Designated Broker is cc’d on Legal Hotline inquiries.
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