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Question:

Form 21 section F of the general terms, line 85-88 says ... "If possession transfers at a time other than Closing,
the parties shall execute NWMLS Form 65A (Rental Agreement/Occupancy Prior to Closing) or NWMLS Form
65B (Rental Agreement/Seller Occupancy After Closing) (or alternative rental agreements) and are advised
of the need to contact their respective insurance companies to assure appropriate hazard and liability
insurance policies are in place, as applicable."

If there is already a rental agreement in place for a tenant occupied residence, is a 65B still needed to
establish a possession date or can a 34 be used to establish the possession date and attach the current
rental agreement? Is a current rental agreement considered the "alternative rental agreement"?

Answer:

The boiler plate language referenced in Form 21 relates to a situation where buyer will be taking possession
prior to closing "Form 65A", or a scenario where seller will retain possession after closing "Form 65B". Based
on the question asked, broker is handling a tfransaction where a fenant occupies seller's single family
residential property and will retain occupancy after closing. That situation is not controlled, in any fashion,
by the boiler plate language referenced in the question. When a tenant occupies the property both before
and after closing, seller will fransfer possession to the buyer at closing. Buyer's possession will be subject to
the existing fenancy but the possession seller enjoys prior to closing will be fransferred to buyer at closing
and neither party will sign a Form 65A or 65B.

Instead, seller must disclose the existence of the tenancy to buyer and buyer must agree to assume the
existing fenancy. This should occur through broker's inclusion of the proper forms in the transaction. For
example, Form 22L "Lease Review Addendum" is the statewide form that provides buyer with a contingency
based on seller's delivery of seller's lease documentation. The form is intfended to be used in a tfransaction for
a tenant occupied, single family residence. If the property is multi-family, then the brokers should use Form 20
instead of Form 21 as the purchase agreement. None of the facts provided in the question require use of a
Form 34 to describe the nature of possession buyer will fake if the brokers use a Form 221 with a Form 21 or if
the brokers used a multi-family purchase agreement.
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