
QUESTION : 

We are seeing agents write offers and scratch out Paragraph W of Form 21, 
Information V erification Period. Can you explain how this would benefit either party? 

ANSWER: 

Paragraph W was designed to prevent 
lawsuits for seller, down the road, by giving 
buyer an opportunity to terminate prior 
to closing if any of the information from 
seller was researched and found to be 
false. Seller’s argument would fall into the 
category of “buyer’s due diligence” and 
seller would argue that buyer had ten days 
to conduct due diligence to determine...
the square footage of the property, the 
school district serving the property, the 
availability of high speed internet, the 
right to utilize spaces as rental units, etc 
(i.e. any representations made by seller). If 
buyer failed to conduct the discovery to 
determine the innocent error in seller’s 
representation prior to expiration of those 
ten days, why should buyer be entitled to 
damages after closing? That would be 
seller’s argument. It may or may not be 
a winning argument. Ultimately, every 

case must be determined based on its 
own merits but the purpose of paragraph 
W is to give seller an argument when 
otherwise, seller may have no defense 
for having issued mistaken information. 
Thus, paragraph W is intended as a 
measure of protection for the seller. 

However, it is also a way for the buyer to 
terminate the contract. Any buyer could use 
the provision as intended and terminate 
an agreement after mutual acceptance 
because contrary to a representation 
seller made, buyer discovered something 
about the property that makes the 
property less valuable to buyer. Any buyer 
could also use the provision deceptively 
and attempt to terminate the PSA simply 
because buyer had a change of heart.  
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Question: 

If a Broker represents a Buyer and closes a transaction without the Form 41 and escrow sends a Commission check to the Firm and 
Buyer wont sign the 41 (I know it should be signed when services begin but if it wasn't). What should the firm do with the check? 

Does the Firm deposit it and not pay the Buyer Broker, do they send it back to escrow, do they just hold it...?

Answer: 
In that (hopefully) rare circumstance where a transaction closes without a buyer agency agreement between buyer and buyer 
broker firm, buyer broker's firm is going have to decide how to proceed. Will it accept compensation and hope it doesn't get 
caught? Will it take some other approach, such as returning the funds? If the funds are returned, to whom will the funds be 
returned? It seems unlikely that the correct answer is for the firm to retain the funds without paying broker the share of 
compensation that broker would have earned had the relationship between broker and buyer been properly documented. It is 
important to remember that under state law, the broker is not the only person who committed error. The firm's DB, who supervises 
brokers licensed to the firm, is responsible for all brokerage services provided by the firm. It is up to the firm to ensure that brokers 
are trained and that any broker licensed to the firm complies with the law. If brokers licensed to the firm will not consume education 
sufficient to know the law and then will not comply with the law, then the DB of the firm must consider whether the broker's license 
should be maintained at the firm. None of these are issues or questions that the Hotline lawyer can answer or resolve for the firm. 
These are questions that an individual firm will have to answer with the assistance of its own legal counsel. 

In deciding, with legal counsel, how to proceed, it is important to understand that in this set of facts, the law has already been 
violated and that cannot be changed. There is no solution at this point that "unbreaks" the law. One of the factors that DB and the 
firm's counsel will likely consider is the likelihood that the broken law will be discovered and whether that risk is tolerable. Again, this 
is an analysis and assessment that only the firm and its own legal counsel can undertake. In analyzing the likelihood of discovery, 
the question will be ... who will complain about the broken law and what is the likelihood of that complaint? Will the Department of 
Licensing discover the error in a routine audit of the firm's files? Will one of the parties to the lawsuit, most likely the buyer, file a 
complaint? In either case, the firm may have difficulty in response. If neither of those sources generate a complaint, however, there 
is no other person likely to make a complaint and the firm will probably avoid scrutiny over this set of facts. When the firm is 
analyzing the issue with its legal counsel, part of the analysis will have to include a comparison of likely adverse consequences to 
the firm from withholding compensation from the broker versus the likelihood of discovery of the violation of law. If compensation 
is withheld, what will the broker do? Will the broker sue the firm? 

There is no perfect solution in this situation. Perhaps the primary takeaway, after DB and counsel determine how to resolve the 
instant problem, is the development of training protocols that make it impossible for brokers to operate without knowledge of 
Washington law and office policies that make clear the consequences to brokers who continue to provide brokerage services with 
indifference to the law. DB should work with the firm's counsel to develop office policies that make clear to all brokers licensed to 
the firm, what will happen to the compensation earned in a transaction and what will happen to the broker's license, if broker fails 
to adhere to state law, including the law regarding agreements for brokerage services.
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