
QUESTION : 

We are seeing agents write offers and scratch out Paragraph W of Form 21, 
Information V erification Period. Can you explain how this would benefit either party? 

ANSWER: 

Paragraph W was designed to prevent 
lawsuits for seller, down the road, by giving 
buyer an opportunity to terminate prior 
to closing if any of the information from 
seller was researched and found to be 
false. Seller’s argument would fall into the 
category of “buyer’s due diligence” and 
seller would argue that buyer had ten days 
to conduct due diligence to determine...
the square footage of the property, the 
school district serving the property, the 
availability of high speed internet, the 
right to utilize spaces as rental units, etc 
(i.e. any representations made by seller). If 
buyer failed to conduct the discovery to 
determine the innocent error in seller’s 
representation prior to expiration of those 
ten days, why should buyer be entitled to 
damages after closing? That would be 
seller’s argument. It may or may not be 
a winning argument. Ultimately, every 

case must be determined based on its 
own merits but the purpose of paragraph 
W is to give seller an argument when 
otherwise, seller may have no defense 
for having issued mistaken information. 
Thus, paragraph W is intended as a 
measure of protection for the seller. 

However, it is also a way for the buyer to 
terminate the contract. Any buyer could use 
the provision as intended and terminate 
an agreement after mutual acceptance 
because contrary to a representation 
seller made, buyer discovered something 
about the property that makes the 
property less valuable to buyer. Any buyer 
could also use the provision deceptively 
and attempt to terminate the PSA simply 
because buyer had a change of heart.  
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Question: 

Please help me understand use of Form 42C. Walk me through when and how I would use the two 
provisions. I’m confused by the compensation to seller vs listing firm.

Answer: 

 
Form 42C ("Compensation Disclosure") is a form that will be used rarely. The first provision on Form 
42C mimics the Form 21, paragraph 17 provision that discloses the compensation offered by seller to 
buyer broker and allows buyer to accept or counter that offer of compensation. Thus, if one of the 
statewide form purchase agreements is used in the transaction, Form 42C will NOT be needed to 
disclose seller's offer of compensation to buyer broker. The first provision on Form 42C may be 
necessary if the purchase agreement is written on forms other than statewide forms, such as a 
builder's purchase agreement, an REO purchase agreement or a commercial form. If one of those 
forms does not include the required disclosure of compensation offered by seller to buyer broker, 
then broker should include Form 42C, marking and completing the first provision.

The second provision on Form 42C will be used only if the listing firm offers compensation, different 
from any compensation offered by seller. For example, the listing firm may offer a selling bonus or 
some other incentive attempting to get a buyer broker to show the listing. In that case, Form 42C 
should be attached to the buyer's offer with the second provision marked and completed to 
disclose the compensation offered by the listing firm to the buyer broker. In that scenario, it is 
contemplated that any offer of compensation from the seller will be disclosed in the Form 21, 
paragraph 17 provision but the offer of compensation from the listing firm will be disclosed on Form 
42C.
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