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Question:

I am representing the Seller on the sale of a condo. We accept an offer 1720 that contains a Form 22A stating
buyer will be using a Conventional First loan making a 25% Down Payment. Also included is a 22EF that Buyer
is relying on Contingent Funds - Gift Funds of $50k from her Father that have already been deposited into
Buyer's Bank Account. The day after Mutual the Buyer's Agent asks if Seller would agree to remove the 22EF
because the Lender is concerned it would be a 'red flag' for underwriting. 22EF is struck/signed around from
PSA. Day of closing (2/26) comes and the Buyer's Lender says that Buyer is not able to close. Buyer is using an
investment loan to purchase the condo which doesn't allow for Gift Funds and the $50k she received from
her Father (deposited 2 month prior) have not been in her bank account long enough to be cleared by
underwriting. The lender says they need 30 more days until Buyer's next bank statement is available and
funds no longer show as a deposit. After receiving this information the day before closing, the Seller does not
want fo extend 30 days, and now the Earnest Money is in debate.

If Buyer's gift funds are not readily available for the Buyer to use as her down payment the day of closing,
wouldn't they be considered '‘contingent’ and therefore the Buyer is in default for not having down payment
available? Buyer's Agent disagrees and says the down payment funds were in her account and thisis a
failure to get a loan, covered by Buyers 22A. The Lender wrote a Declination letter saying "Non-Contingent
Funds were verified on 12/23". How would you classify these funds if they aren't immediately available?

Answer:

The fact that the funds are or are not contingent is not the issue. Buyer can rely on contingent funds without
violating the terms of agreement. Buyers do that all the time when buyers rely on the proceeds of a sale or
even on the proceeds of financing. Those are contingent funds. The relevant question is whether buyer
disclosed that buyer was relying on contingent funds. That is the requirement that stems from Form 21,
paragraph a. That provision says that buyer is not relying on contingent funds unless otherwise disclosed in
the purchase agreement.

This is where this situation becomes interesting. The statewide form intfended to be used for disclosure of
contingent funds (other than the proceeds of a sale or financing) is Form 22EF. Buyer included Form 22EF
which, for the time that it was part of the tfransaction, served a dual purpose. It disclosed buyer's reliance on
contingent funds and in paragraph 4, it also said that if buyer's contingent funds were not available for any
reason, buyer would be in default and seller would be entitled to the remedy idenftified on the face of Form 21.
Had Form 22EF remained in the PSA, seller would certainly be entitled to the earnest money.
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Answer Continued:

However, seller agreed to the removal of Form 22EF from the fransaction which eliminated the provision
stating that if buyer's contingent funds were unavailable for any reason, buyer was in default. This leaves
seller with the hope of defeating the financing contingency by asserting that buyer failed to make disclosure
of the contingent funds in the purchase agreement as required by Form 21, paragraph a, because buyer
removed the Form 22EF from the purchase agreement. The Hotline lawyer has no confidence that a judge
will find buyer in default for failing fo make this disclosure as part of the PSA when buyer did make the
disclosure as part of the PSA but then the parties agreed to remove the disclosure in an effort to deceive
buyer's lender's underwriter.

If that statement seems harsh, consider the reason that the Form 22EF was removed. The Form 22EF was
removed "because the Lender is concerned it would be a 'red flag' for underwriting.” The parties, the loan
officer and the brokers parficipated in a scheme intended to alter the tferms of the PSA from the actual terms
to something else with hopes that buyer's lender would approve a loan based on the altered terms even
though the lender would not likely approve the loan based on the actual tferms.That is, at least arguably,
loan fraud.

Is it possible that a judge, if this matter is litigated, will find buyer to be at fault for failing to make the
disclosure as part of the PSA? Yes, but in the opinion of the Hotline lawyer, that is less likely. If seller wants to
pursue recovery on this basis, broker should advise seller to seek legal counsel. Seller cannot rely on broker or
the Hotline lawyer for the legal advice seller needs in this situation. Seller needs to hear from a lawyer who
represents seller.

There is an additional topic that must be addressed to fully answer this question. It has to be recognized that
seller missed an additional issue that could have been beneficial to seller. Buyer's Form 22A financing
contingency likely allowed seller to deliver a "notice to perform" to buyer several days prior to closing. Had
seller delivered that notice, buyer would have either had to waive the financing contingency or seller would
have had the right to terminate the fransaction then. Had buyer waived the financing contingency then
seller would now, clearly, be entitled to recovery of the earnest money. Because the financing contingency
was allowed to remain in the fransaction and protect buyer all the way through the failed closing, buyer can
claim the earnest money based on the financing contingency leaving seller with nothing more than the
argument that buyer failed to disclose, in the PSA, buyer's reliance on contingent funds.

The Legal Hotline Lawyer does not represent Washington REALTORS® or its members. The advice contained herein does not constitute legal counsel. To browse
through our database of past Q&A’s, visit warealtor.org/legal-hotline. Attorney Annie Fitzsimmons writes the Legal Hotline Question and Answer of the Week. Thisis a
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